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Two Santa Clara supes want transparency,
probes into how a man was critically injured
in sheriff’s custody during transport to jail

Sarah Ravani
Aug. 11, 2021Updated: Aug. 11, 2021 8:19 p.m.

antiago Mejia, Staff / The Chronicle

Two Santa Clara County supervisors are demanding investigations into how a man
in sheriff’s custody was critically injured as he was being transported to the county
jail, and they’re seeking the public release of county records detailing the incident.

Supervisors Joseph Simitian and Otto Lee are asking their fellow board members
to consider directing the county administration, county counsel, the Office of
Correction and Law Enforcement Monitoring and any other relevant county
department to release information on the case of Andrew Hogan, a mentally ill
man who suffered a traumatic brain injury while in custody that left him unable to
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care for himself.

The county paid more than $10 million to the Hogan'’s family in 2018. Hogan was
critically injured during a ride in a sheriff’s van to the jail. He was unrestrained in
the van, left unattended and was bleeding from head injuries after the ride.

After he was transported to Valley Medical Center, doctors determined he was
unable to care for himself and he was transferred to a long-term care facility.
Hogan now lives with his family.

“I read the report, [ have seen the video,” Simitian told The Chronicle. “I found it
deeply disturbing. I think the public has the right to see that same information.”

The supervisors wrote their offices are unaware of whether any disciplinary
action was taken against the officers involved in the incident.

Additionally, a referral they are introducing to the board for consideration asks
that all records be turned over to the state Attorney General’s office and Santa
Clara County grand jury for investigation.

In the referral, the supervisors said the Santa Clara County jail has been “the scene
of a series of tragic and costly incidents, sometimes without explanation, and
without apparent accountability. Answers are few and far between.”

The supervisors said efforts by the county’s Office of Correction and Law
Enforcement Monitoring, the county independent monitor and local news outlets
to get public information from the Sheriff's Office on the incidents have been
rebuffed by the Sheriff.

Simitian and Lee noted that there have been other “noteworthy” incidents in
county jails.

In 2015, 31-year-old Michael Tyree spent the night in the Santa Clara County jail.
That night, three sworn correctional officers beat him to death leaving his body
soiled and battered inside his sixth-floor cell. The three officers were later
convicted of murder, and the county settled his family’s excessive force lawsuit for
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$3.6 million.

After the incident, the Board of Supervisors created the “Blue Ribbon
Commission,” which in partnership with a dozen other agencies and organizations,
wrote 623 recommendations for jail reform, according to the referral.

The recommendations and two judicial consent decrees cost the county about $78
million annually and $370 million in one-time funds to implement. The two
supervisors who wrote the referral said there has been “demonstrably insufficient
impact” in part due to two other incidents at the jail.

In 2019, another incident involving an inmate, Martin Nunez, occurred. Nunez has
since filed a lawsuit against the county alleging that while in custody, he suffered
psychiatric distress. Nunez ran head-first into the metal door of his cell and injured
his cervical spine, the supervisors wrote.

The complaint also alleges that correctional officers moved Nunez in such a way
that worsened his spinal injuries despite Nunez screaming in pain and telling
officers he thought he might be paralyzed. The county has not yet settled the claim.

“We’ve been spending vast sums to try and make things right so when you have
the tragic cases that we’ve seen, the extraordinary amounts of money, the terrible
impacts it’s had on people’s lives and the seeming lack of accountability — at some
point, you’ve got to say this has to stop and that’s where I am,” Simitian said.

The Board of Supervisors will vote on the directive on Aug. 17.
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SANTA CLARA COUNTY
Supervisors call
for probe into
jail management

Simitian, Lee seek release of sheriff
records after $10M abuse settlement

By Robert Salonga

rsalonga@bayareanewsgroup.com

SAN JOSE » Two Santa Clara County super-
visors are calling for unprecedented outside
scrutiny of the sheriff’s office and the jails it
operates, asserting the agency has stubbornly
resisted oversight, including in cases of seri-
ous inmate injuries that exposed the county
to millions of dollars in legal liability.

Supervisors Joseph Simitian and Otto Lee
are requesting the public release of records
in the case of Andrew Hogan, with the aim
of prompting external investigations into the
sheriff’s office by both the state attorney gen-
eral and a civil grand jury. Hogan was a men-
tally ill former inmate who was severely dis-
abled after repeatedly injuring himself while
riding unrestrained in a jail transport van.

In a referral submitted to the Board of Su-
pervisors, Simitian and Lee ask the county
counsel to release publicly a confidential in-
vestigative report on Hogan's case, as well as
414 hours’ worth of body camera and other
audio-video recordings of deputies’ response.
The two supervisors are also asking the Of-
fice of County Law Enforcement Monitoring
— the civilian overseer of the sheriff’s office
— to review any disciplinary action taken
in the case.

This news organization reported Mon-
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Editorial

Hold the sheriff’s

office accounlable
Jor Hogan incident

The Santa Clara County
Sheriff’s Office must be held
accountable for its outrageous
treatment of a mentally ill
man, Andrew Hogan, who se-
verely injured himself while
being transported in jail cus-
tody on Aug. 25, 2018.

Hogan was permanently
disabled by the injuries he suf-
fered. The clear evidence of
neglect by the sheriff’s office
resulted in the county agree-
ing to a $10 million settlement
with Hogan’s family.

The Board of Supervisors on
Tuesday released a pre-viously
confidential county counsel
memo and a civilian auditor’s
report saying there was no
explanation as to why an
internal investigation into the
incident was dropped.

Given the circumstances,
that’s inconceivable. It pro-
vides yet another reason for
our repeated calls for Sheriff
Laurie Smith to resign. When
the Board of Supervisors
unanimously approves a vote
of no confidence in the sheriff,
as they did Aug. 31, it’s time for
Smith to go.

The memo reveals that on
Aug. 25, 2018, Hogan was
transported from Elmwood to
the Main Jail in San Jose after
he was seen banging his head
against a cell wall. During the
5-mile drive he repeatedly hit
his head against the walls of
the van.

According to the report,
upon arrival at the Main Jail, a
nurse called for an ambu-lance
response for a major head
injury. But a supervisor
advised waiting for a hazmat-
suited team to help Hogan be-
cause of the blood inside. Un-
til then, Hogan “could do all
the damage he wants,” the un-
named supervisor said, ac-
cording to an audio recording
cited in both documents.

That kind of callous behav-
ior screams out for further
investigation to determine
whether disciplinary action is
warranted. So does the indica-
tion that jail staff “stood casu-
ally” as Hogan lapsed into un-
consciousness.

But the auditor’s report of-
fers an indication that the
sheriff's office may have had

(cont. next page)



political motives for dropping
the investigation. Amy Le was
the lieutenant and watch com-
mander when Hogan arrived
at the Main Jail. That same
year, Le was also the head of
the correctional officers’ union
that backed Smith’s 2018 re-
election bid with financial

and political support. Smith
promoted Le after the sheriff
won reelection. But Le clashed
with the sheriff in 2019 over a
privately funded gazebo at El-
mwood that ultimately led to
Le’s retirement and an ensu-
ing lawsuit.

The Hogan incident was
hardly the first time that
Smith’s leadership was called
into question.

In 2016, jail guards fatally
beat inmate Michael Tyree,
who was bipolar. The county
settled a lawsuit filed by
Tyree’s family for $3.6 million,
and three correctional officers
were convicted of second-de-
gree murder. In 2019, a men-
tally ill inmate, Juan Martin
Nunez, was rendered a quad-
riplegic in an incident of al-
leged deputy inaction. Nunez

Newly released
documents indicate

that Santa Clara County
Sheriff Laurie Smith's
office has provided no
explanation for why an
investigation into an
incident involving Andrew
Hogan was dropped.

ANDA CHU — STAFF ARCHIVES

alleges the jail stalllwaited
24 hours before calling
paramed-ics. Sources believe
the payout for that incident
could cost county taxpayers
more than$10 million. Yet
county officials still do not
have access to records in the
Nunez case beyond what is in
the public record.

If that wasn’t bad enough, in
2020 the sheriff invoked her
Fifth Amendment right
against self-incrimination
when appearing before a grand
jury in a pay-to-play concealed
weapons investi-gation
involving her own of-fice.
Smith refused to answer
questions under oath about
whether she knew about cor-
ruption in her own office or
was involved in it herself.

The sheriff has steadfastly
refused to resign. That leaves
it up to county officials to hold
her office accountable. And it
brings an even greater need
for political and law en-
forcement leaders to provide
voters a solid alternative if
Smith runs for a seventh term
in 2022.
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Simitian wants jail report released

BY BRADEN CARTWRIGHT
Daily Post Staff Writer

Santa Clara Supervisor Joe Simi-
tian is calling for new leadership of
the sheriff’s office and to uncloak le-
gal documents and videos concerning
a mentally ill inmate who was seri-

ously injured while in jail custody.
Simitian is coming out hard against
Sheriff Laurie Smith and her opera-

tion of the jails, which he says have
been the scene of a series of tragic and
costly incidents, without accountabil-
ity or explanation.

He is calling for the release of a 19-
page report written by county lawyers
about the case of Andrew Hogan, a
mentally ill man who suffered a brain
injury while in custody in August of

“] found the report and
the video as disturbing as
anything | have seen or
read in my 30-year career
as a public official.”

County Supervisor Joe Simitian

JAIL

2018. The county paid $10 million last year to settle
the case but kept the report about the case confiden-
tial. Simitian watched 38 video and audio recordings
from the case, which amount to over four hours of
content, when he voted to settle. The report and vid-
eos are usually kept confidential in a civil suit, but
Simitian said the public should see them so they can
make an informed vote in next year’s race for sheriff.

“I found the report and the video as disturbing as
anything I have seen or read in my 30-year career as
a public official,” he said.

He is presenting seven other ideas to improve
transparency to the Santa Clara County Board of Su-
pervisors for a vote on Tuesday.

“It has become painfully clear that there needs to be
a change in management and leadership and organi-
zational culture,” he said.

Simitian recruited Supervisor Otto Lee to co-en-
dorse the changes. Lee served on a blue-ribbon com-
mission after three officers beat inmate Michael Tyree
to death in August of 2015, resulting in a $3.5 million
settlement and three murder convictions.

The Board of Supervisors has limited authority
over Smith because she is an elected official, so Simi-
tian is asking his colleagues to refer the matters to
other legal bodies that can provide oversight: the Of-
fice of the Attorney General, the Fair Political Prac-
tices Commission and the Office of Correction and
Law Enforcement Monitoring.

Hogan, 27, was awaiting transfer in the back of a
van, with his arms and legs restrained by shackles but
no seatbelt. He battered his head against the metal
grating until he fell unconscious, and he was then left
unattended and bleeding, his family said.

It wasn’t the only instance of a mentally ill patient
claiming he was injured in custody and suing the
county.

Simitian is also looking to release information
about a lawsuit against the county from Martin Nunez.
In psychiatric distress, Nunez ran head first into the
metal door of his cell and injured his spine in August
2019. His complaint filed in January said he was left
in his cell for an extended period of time, and officers
moved him roughly, exacerbating his spinal injuries
despite his screams. He still requires “substantial on-
going care” for his injuries, and his claim against the
county is unresolved.

Sheriff calls for mental health treatment

Sheriff Laurie Smith responded in a statement
shared by a spokesman.

“These incidents were tragic and the impact to
them and their families cannot be understated,” she
said. “Both were in custody for minor charges and
should have been placed in treatment facilities, not
a jail. T have long been a proponent of mental health
treatment for individuals suffering from mental ill-
ness, not incarcerating them in a jail environment.”

Facilities have been improved for those with dis-
abilities and modified with suicide prevention con-
struction, she said.

The jail is severely understaffed, making it diffi-
cult to operate in a safe and secure manner, she said.
The sheriff’s office was reduced by 266 positions
since 2019.

Simitian said the issues at the jail are not from a
lack of funding or resources. The department of cor-
rections had a $160 million budget in 2012 and a
$232 million budget this year.

Smith, 69, began her career with the sheriff’s of-
fice in 1973. She was elected in 1998 and re-elected
five times since. She took over operation of the jail
in 2010.

Smith has not announced she is running next year.
Simitian said only one candidate, Sgt. Christine
Nagaye, has announced she will challenge Smith, and
she faces an uphill battle.
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Supes Unanimously Approve No
Confidence Vote For Sheriff

By Jana Kadah

Santa Clara County Supervisor Joe Simitian asked his colleagues to sincerely reflect and answer
this question: "Does our board believe it can have confidence in the administration of the sheriff's
department by current incumbent Sheriff Laurie Smith?"

The answer, through an unanimous vote by the Board of Supervisors on Tuesday, was no.

The vote of no confidence, while symbolically quite powerful, does not have any authority to force
the six-term sheriff out of office, but it sends a message to the public that Smith, whose budget is
controlled by the board, does not have their support or belief that she can ethically, faithfully and
effectively perform her duties of the role.

"If we do not share what we know and communicate with the public, the public cannot hold their
elected officials accountable," said Simitian, who co-authored the resolution.

The call of no confidence comes after what supervisors allege to be 23 years of jail
mismanagement, sluggish reforms and several scandals which have resulted in millions of dollars
in settlements, death and serious injuries of inmates, inhumane living conditions for those in
county custody and a grave lack of transparency.

Supervisors Susan Ellenberg and Simitian detailed Smith's wrongdoings in a seven-page memo
and pointed to 37 different elements to justify a vote of no confidence.

It's a memo Smith said was riddled with false accusations and misleading information.
While Smith maintained she has some blame and responsibility for jail conditions, her accusatory
tone indicated that systemic problems in mental health services and the criminal legal system were

unfairly placed on her.

"You tasked me with being your bandaid and now you're placing blame and not taking

(cont. next page)



responsibility," Smith said to the board ahead of the vote.

In her opinion, most of the mismanagement and horrible conditions were the fault of the Board of
Supervisors and their "inaction or inability to know" how to address such systemic issues.

Smith said at least a quarter of the county's jail population were those with mental health problems
and emphasized they were thrown in jail by the District Attorney's Office because no other
alternatives exist.

"Currently, we have 47 people in custody who will stay in jail until a treatment bed becomes
available. This is a low number, sometimes that number is as many as 100," Smith said.

She pointed to a 2018 study by the California Hospital Association that found, of the nine counties
with 1 million-plus population, Santa Clara County had the third-lowest number of acute care
inpatient beds per 100,000 residents.

"How do you expect us to deal with people with mental health illness in the criminal justice system
when we do not have alternatives?" Smith asked the board. "You (the board) are responsible first
in acknowledging there's a problem and then understanding that you must deal with the problem.
It's a public health crisis, not a criminal justice crisis."

She instead threw her support behind reinvesting funding sources into building a new psychiatric
hospital or mental health facility instead of a new jail -- a call echoed by many of the same
coalitions, social justice organizations and residents who spoke during public comment who
ironically also supported the vote of no confidence.

"If you don't address the real problem here of mental health, we do need a new jail, but enough is
enough," Smith said. "The estimate for a new jail is a staggering amount of $390 million for 535
beds. Do not build a jail."

Smith said the $390 million could instead build 960 beds in a psychiatric hospital that the county
desperately needs.

The call was a stark contrast to Smith's support for a new jail two weeks ago at a news conference
she held after San Jose Mayor Sam Liccardo called for her resignation.

Despite the shift, Simitian called Smith's calls to address the mental health crisis in the county to
be disingenuous.

"I am disappointed and frankly somewhat offended by the fact that folks with such great need
would be used in a way to conflate and confuse the issue ... in an effort to divert and deflect and
deny responsibility," Simitian said.

He continued that while Smith's read on mental health services, or lack thereof, is correct, it is not
an excuse for the case of mentally ill resident Michael Tyree, who was beaten to death by three
officers while in county custody, "and that our county taxpayers were obliged to approve a $3.6

(cont. next page)
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million settlement, presumably because there was negligence and liability on the part of the
institution."

Simitian also pointed to a couple of scandals the sheriff is allegedly involved in, including pay-to-
play allegations that gun permits were provided to those who contributed to her campaign, and a
scheme to evade the provisions of the Political Reform Act involving tickets at the Shark Tank at
the SAP Center.

"It is not a mental health issue that a member of the sheriff's own department testified under oath
at a criminal grand jury hearing of (the Shark Tank) scheme," Simitian said. "It is not a mental
health issue that three people have already pled guilty to participating in a contributions-for-gun-
permit scheme, as is documented in the resolution."

And Smith's "repeated and widespread refusal” to participate and testify during investigations of
the scandal is also not a reflection of systemic issues, Simitian said.

Part of the no confidence vote also outlines a retirement and succession plan for Smith -- a last
minute addition by Supervisor Otto Lee that was opposed by Smith.

"There's serious significant contributions from our Sheriff having worked with us for 47 years and
I think that needs to be recognized," Lee said.

A well-planned transition from Smith to her successor would also "minimize the interruptions,
animosity, and enhance the continual building relationships and instill trust," Lee's memo read.
The no confidence vote comes two weeks after the board unanimously approved local, state and
federal investigations of the Sheriff's Office. If those investigations reveal any illegal activity, that
is how the sheriff can lose her position.

In response, a confident Smith said to bring on the investigations because it would clear her name.
Simitian said it can take three to four years before investigations reveal any wrongdoing, which is

why the board took this vote Tuesday.

Until then, Smith's term is expected to end December 2022.
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Santa Clara County wants to know who
quashed jail investigation

by Eli Wolfe
SEPTEMBER 14,2021

Tt W
Santa Clara County Sheriff Laurie Smith speaks with other personnel at the Sheriff's Office in the
aftermath of the May 26 shooting at a VTA light rail yard. Photo by Vicente Vera.

Santa Clara County officials have charged a law enforcement watchdog with finding answers to
two questions: Who halted an internal affairs investigation into the injury of an inmate at the jail,
and why.

During Tuesday’s Board of Supervisors meeting, Supervisor Joe Simitian drilled the Office of
Correction and Law Enforcement Monitoring on the main objective of its investigation of the
Santa Clara County Sheriff’s Office and its leader, Sheriff Laurie Smith.

“There’s a rather obvious pair of questions here, colleagues: who authorized the suppression of the
internal affairs investigation and for what reason?” Simitian said. “Those are the two questions I
think we need to get an answer to.”

Simitian was addressing a report recently produced by the independent monitor on circumstances
surrounding the case of Andrew Hogan, a mentally ill inmate who suffered a severe head injury
during transport between jail facilities in 2018.

The board threw its support behind Simitian’s referral from a month ago requesting investigations
of the sheriff’s office by federal and state law enforcement over alleged mismanagement of the jail
system. The board also recently also voted no confidence in the sheriff.

(cont. next page)
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Santa Clara County Sheriff Laurie Smith speaks at a news conference on Aug. 17. Photo by Tran
Nguyen.

The sheriff’s office launched an internal affairs investigation of the circumstances surrounding the
incident shortly after it happened. But the investigation was halted weeks later, said County
Counsel James Williams.

Simitian strongly hinted he believes Smith is responsible for closing the internal affairs
investigation, and that the motives were political. He said one of the individuals being investigated
was an officer with a correctional officers association who helped raise hundreds of thousands of
dollars for Smith’s reelection campaign in November 2018.

“The election is completed in the first week of November, and in the first couple weeks of
December, the internal affairs investigation is mysteriously called to a halt,” Simitian said. The
item ended after Simitian was satisfied the investigators had clear direction on the scope of their

inquiry.

Williams told Simitian the investigation could have been initiated and ended by Smith or someone
she designated with that authority. But neither he nor Michael Gennaco, project manager of the
Office of Correction and Law Enforcement Monitoring, could answer Simitian’s two most
pressing questions.

Gennaco said in the thousands of investigations he’s performed in his 20-year career, it’s rare to
see internal affairs investigations closed without findings.

“To close an investigation without a completion of the fact-gathering process and the review
process in itself is highly irregular,” Gennaco said. He said he plans to subpoena the sheriff’s office
for records of the internal investigation that are being withheld.

Smith, who did not appear at the meeting, previously told San José Spotlight that subpoenaing the
information is the appropriate avenue for the monitor. But she was not without her defenders.
Brian Hedley, who works with Paula Canny, the attorney who represents the Hogan family,
condemned the board’s actions.

“It is shameful to use the Hogan case as a sword against Sheriff Smith now, when for the past three
years you would not give the Hogans or the issue of mass incarceration for mentally ill people the
time of day,” Hedley said. “You are still engaged in Machiavellian machinations to attack the
sheriff instead of really addressing the issue of the insanity of placing mentally ill people in jail

(cont. next page)
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instead of hospitals. You all should be ashamed—we are not fooled.”

The Hogan case plays a central role in the broad inquiry Simitian initiated last month into Smith’s
office. Hogan received a $10 million settlement from the county for alleged negligence—a record
for this kind of case, according to Williams.

“There certainly has not been a case of that size in my tenure,” Williams said. “I don’t believe
there’s been one in that range for quite some time, if ever, in the county’s history.”

Supervisor Susan Ellenberg said the lack of training doesn’t absolve the correctional officers who
allegedly neglected Hogan. But she noted that blame rests on many shoulders.

“The Board of Supervisors is ultimately responsible for providing services and resources for
people in our county who are struggling with a wide variety of issues,” Ellenberg said, adding the
county needs to focus on ways to reduce the jail population and improve access to services for
vulnerable inmates. “We must ensure that people who come into contact with the criminal legal
system are not met with the horrific treatment with which Andrew Hogan was met.”
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