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FEDERAL AVIATION ADMINISTRATION
WASHINGTON, D.C.

JEFF BODIN and
GARLIC CITY SKYDIVING,

Complainant,

V. FAA Docket No, 16-11-06

THE COUNTY OF SANTA CLARA,
CALIFORNIA,

Respondent.

RESPONDENT’S REBUTTAL
In accordance with 14 CFR § 16.23(f), the County of Santa Clara (the “County” and
“Respondent”), submits this Rebuttal to Complainant’s Consolidated Reply to Respondent’s
Answer (To Complaint) and Answer in Opposition to Respondent’s Motion to Dismiss (the
“Reply”) of Jeff Bodin and Garlic City Skydiving (collectively, the “Complainant”).!

INTRODUCTION

The County demonstrated in its Motion to Dismiss and Memorandum in Support of
Respondent’s Motion to Dismiss that Complainant has not met its burden to prove that the
County is currently violating any applicable federal requirements and, therefore, the Federal
Aviation Administration (the “FAA”) should dismiss all claims by Complainant. However, ina

effort to rescue his Complaint, Complainant filed a Reply burdened in overstated and, at times,

Y On August 1, 2011, the County was served by mail of Complainant’s Reply, The County is required to file the
Rebuttal to the Reply within 10 days of the date of service of the Complainant’s Reply. (14 CFR § 16.23(D).)
Therefore, under 14 CFR § 16.17, the County’s Reply is due on or before August 11, 2011,
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confusing jargon, and which fails to establish a reasonable and thoughtful reply to the County’s
Answer.

In this Rebuttal, the County focuses on points that Complainant has raised in its Reply to
County’s Answer, set forth on pages five through nine of the Reply. The County otherwise
continues to rely upon its Answer and its Memorandum in Support of its Motion to Dismiss.

DISCUSSION

To facilitate the FAA’s review of the County’s Rebuital to Complainant’s Reply, the
County has numbered the individual paragraphs of the Reply tol which the Coanty is responding
to and attaches a copy to this Rebuttal. The County will refer to the paragraphs of Complainant’s
Reply by number in this Rebuttal,

The County responds as follows to the individual paragraphs of the Reply.

1. Complainant implies the County was unnecessarily critical of the format used in
the Complaint, likening it to raising “the drawbridge” and “ringing the doorbell in the wrong
manner.” (Reply at 5.) The Complaint was to comply with 14 CFR § 16.23(b)(3), requiring that
Complainant “[pJrovide a concise but complete statement of the facts relied upon fo substantiate
each allegation,” Given the inclusion of legal points in the Complaint, in addition to the requisite
factual statement required by this regulation, the County’s intent was to provide a logical
mechanism to facilitate the FAA’s review of the pleadings. (Answer at 4.)

2. Although Complainant agrees with the County’s summary of the issues
established by the County in its Answer (Answer at 3-4), Complainant supplements this by
noting “[tJhe burden of showing the ban is reasonable lies with the airport sponsor....” (Reply at
6.) Complainant fails to provide any authority to substantiate the County has the burden of

showing the ban is reasonable.




3. Complainant asserts that acronautical activity does not need to be performed in
the “safest” manner in order to occur at the South County Airport (the “Airport” or “E16”). The
extensive number of documents the County submitted with its Answer, and the fact that the FAA
has concluded that the proposed skydiving operation would be operated in the safest manner if
relocated several miles away, shows that skydiving on an Airport landing zone cannot be
operated safely and contravenes the overall federal policy to provide a system of airports that are
safely operated and protect individuals and property on the ground. (49 U.S.C. §§ 40103(b),
47101.)

4, Complainant states that the “ultimate arbiter as to whether a ban is necessary for
the safe operation of an airport is the FAA” and cites Florida Aerial Advertising v. St.
Petersburg-Clearwater International Airport, FAA Docket No, 16-03-01, Director’s
Determination (December 18, 2003), to support this proposition. Florida Aerial Advertising
provides that “the FAA will make the final determination of the reasonableness of the restriction
that denied or restricted use of the airport™ and cites to FAA Order 5190.0A, Restrictions on
Aeronautical Use of Airport, 4-8(a)(1). (Florida Aerial Advertising v. St. Petérsburg-Cleamvafer
International Airport, FAA Docket Np. 16-03-01, Director’s Determination (December 18,
2003), pg. 6.) The Count)}:poted in its Answer tha; FAA Orciér 5190.6A, which has been
superseded by FAA Order 5190.6B, is not regulatory and not controlling with regard to airport
sponsor conduct. (See FAA Order 5190.6B, pg. 1-1 (providing that “[t]he Order is not
regulatory and is not controlling with regard to airport sponsor conduct...”.)

5. - Complainant continues to jump to the conclusion that the County is in violation of
its grant assurances. Complainant artfully neglects the requirement that in a Part 16 complaint,

the Complainant has the burden of proving that there is a reasonable basis for further
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investigation under 14 CFR § 16.29(a); and if an im_restigation is undertaken, Complainant bears -
the burden of proving that the County is currently violating applicable federal obligations. To
date, Complainant has failed to meet this burden.

6. Complainant portrays the County as misrepresenting facts about the safety of
landing skydivers at the Airport and this is not the case. The safety issues are real and are rnot
misrepresented. (County Ex. 2, Ex. 20, Ex 26, Bx. 27, Bx. 28, Ex. 29, Ex. 30.) Complainant
proposes landing skydivers on a very small landing zone located approximately 800 feet from a
major north-south interstate U.S. highway and the community of San Martin. The proposal
creates a hazard to air traffic and fo persons and property on the surface that cannot be mitigated.
The most recent letter, dated April 4, 2011, left many unanswered questions and concerns for the
County including: the FAA’s conclusion that a skydiving operation is safest if relocated fo an
area several miles away; the lack of any FAA analyses regarding the safety aspects of locating
the landing zone on Airport property; the expectation that the County provide oversight and
enforcement of safety procedures for the skydiving operation at the Airport; and the potential
weakening of the County’s immunity under California law if it is required to permit skydiving on
the Airport, (County Ex. 2.) The County has not received a response to this letter.

7 | Complainant focuses on an email statement from FAA employee Anthony Garcia
to highlight that the December 2009 Safety and Airspace Study concluded skydiving could be
safely conducted at the Airport. (Complainant Ex. 6.) This safety determination concluded that
a drop zone, not a landing zone, could be supported if the County, Complainant, and FSDO
agreed to nine conditions. (County Ex. 28; Answer at p 8,9 10.) Regardless, the December
2009 statement by Mr. Garcia was superseded by the FAA’s subsequent determination to

conduct a more comprehensive review of the proposed skydiving operations. (County Ex. 39.)
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8. Complainant states that thé County “selectively pull[s] and quote[s] just one
sentence from the results of the second FAA Safety Study (Respondent’s Exhibit 26) in which
the FAA said that “...skydiving would be operated in the safest manner if relocated to an area
several miles away...” The County’s Answer to Complaint, Paragraph 4, cites to conclusions
reached by the FAA Western-Pacific Region Airports Division and Western Service Center,
which can be summarized as concluding that the proposed skydiving operation would be
operated in the safest manner if located elsewhere. (County Answer at 6, §4; County Ex. 26, Ex.
30.)

9. Complainant determines that the County’s failure to directly quote a portion of an
FAA letter in its Answer is a failure of its cthical obligatioﬁ to report all facts. However, what
Complainant overlooks is that the portion of the FAA letter not quoted in the County’s Answer
was attached as a County exhibit and, thus, incorporated into the County’s Answer. (County Ex,
26.)

10.  The County acknowledges the FAA’s jurisdiction over the airspace above the
Airport, (County Ex. 2.) The FAA has concluded that tile proposed skydiving operation *“would
be operated in the safest manner if relocated to an area several miles away from airspace |
corridors similar to those existing over” the Airport. (Answer at 6, § 4; County Ex. 26.)
However, the FAA has not definitively concluded that skydiving in the airspace above the
Airport is safe. Furthermore, the FAA has not included any analyses regarding the safety aspects
of locating the landing zone on Airport property or expressly stated its position on this issue.
(County Ex. 26, Ex. 27, Ex. 28, Ex. 29, Ex, 30.) Therefore, Complainant’s assertion that the
FAA made “it clear that...it was safe to land on the Airport” is misguided in light of the evidence

submitted as part of County’s Answer. Complainant has offered no evidence to the contrary,
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11.  Complainant misinterprets the FAA’s conclusions and understands them to mean
that skydivers may land on the Airport, despite the plain language of the FAA’s communications
that clearly articulate a preference for skydivers to land several miles away from the airspace
corridors over the airport. (County Ex. 26, Ex. 30.) Complainant has also disregarded the
language in the FAA’s correspondence which has never specifically opined on the safety of a
landing zone at the Airport. Finally, Complainant asserts a new burden of proof that it is “up to
the County to prove skydiving could not be performed safely”, without citing to any authority to
support this standard.

12.  Complainant asserts that the County made a “sudden surprise” argument in its
letter to the FAA oﬁ May 2, 2011, because “it didn’t understand that Complainant wanted to
actually land on the Airport.” (County Ex, 2.) In fact, the County has previously recognized
Complainant’s desire to land on the Airport and the distinction between an off airport and on
airport landing zone. (County Ex. 20.) The County first publicly recognized this distinction on
August 24, 2010, when the Board of Supervisors disapproved Complainant’s proposal to conduct
skydiving operations with a landing zone on Airport property, but publicly supported
Complainant’s, or any other skydiving operation’s, use of the Airport for take-off and landing of
jump aircraft.  (County Ex. 32.)

13.  The County does not understand the Complainant’s reply to the County’s answer
to Paragraph 4 of the Cmﬁplaint. Complainant asserts that the County “implies that the
conditions for operation of t_he landing area on the Airport were in some way out of the ordinary
and so difficult that compliance would be impossible.” However, nowhere in the County’s
answer to Paragraph 4 does the County imply “that the conditions for operation of the landing

area on the Airport were in some way out of the ordinance and so difficult that compliance
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would be impossible,” Complainant refers to conditions applicable to skydiving at the Lincoln
Regional Airport, located near Sacramento, California; but does not explain how the Lincoln
Regional Airport is similarly situated to the Airport.

14.  The County acknowledges Complainant’s correction that the County owns two,
not three, airports.

15.  The Complaint states that Complainant subleased space from the Airport’s Fixed
Base Operator (“FBO”). (Complaint at 13, § 47, footnote 6; County Ex. 34.) The County
explained in its Answer that Article X of the Fixed Base Operation Agreement requires prior
written Airport consent {o enter into a sublease and further explains that the Airport did not issue
written consent to Complainant to occupy FBO space. (Answer at 15, 47.) Complainant has
provided no evidence that he entered into a sublease vﬁth the FBO.

Now, instead of Complainant presenting evidence that he did enter into a sublease with
the FBO, Complaiﬁant is requesting the County be ordered “to provide or otherwise approve the
rental of space on the Airport to Bodin, from which to run his business, at the going rental rate
for office and/or hangar space.” (Reply at 9.) With this new demand Corplainant failed to
respond to thé issue that he has never provided any evidence to demonstrate that he entered into
a sublease with the FBO.

As the County has previously stated, the County does not object to Complainant using the
Airport to take-off and land jump aircraft, and to operate his business. The County, however,
objects to a landing zone located on Airport property because of the safety risks that cannot be
mitigated. Therefore, an order compelling the County to “provide or otherwise approve the

rental of space on the Airport to Bodin™ is unwarranted.




16. The County’s Statement of Facts reflects the County’s thoughtful and diligent -~ ——
steps taken to accommodate Complainant’s demands to operate a skydiving business with a
landing zone on Airport property, while balancing its duties to operate the Airport in a manner
that does not create hazards to air traffic or to persons or property on the surface. Complainant
merely quotes two words from a comprehensive statement of facts to ponder how best to

describe the County.

CONCLUSION

For all these reasons, and the reasons offered in the County’s Answer and Memorandum

in Support of its Motion to Dismiss, the FAA should dismiss Bodin’s Complaint with prejudice.

Dated: August 9, 2011 Respectfully submitted,

/
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MIGUEL MARQUEZ, County Counsel
ELIZABETH G. PTANCA, Deputy County Counsel
OFFICE OF THE COUNTY COUNSEL
70 West Hedding Street,
East Wing, 9" Floor
San Jose, CA 95110
T: 408.299.5900
F: 408.292.7240
miguel.marquez{@cco.sccgov.org
elizabeth. pianca@cco.sccgov.org

Counsel for Respondent




CERTIFICATE OF SERVICE =
I hereby certify in accordance with 14 CFR § 16.15(a) that today I served the
foregoing Respondent’s Answer, Statement of Facts, and Affirmative Defenses on the following
persons at the following address by Federal Express:

Richard J. Durden
Attorney at Law

27987 Richmend Hill Road
Conifer, CO 80433

Office of the Chief Counsel, Attention:

FAA Part 16 Airport Proceedings Docket
AGC-610

FEDERAL AVAIATION ADMINISTRATION
800 Independence Avenue, SW

Room 923

Washington, DC 20591

Datedsthis 9™ of August, 2011

CRIOO 2ot
BELIZABETH G. PIANCA, Deputy County Counsel
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Richard J. Durden
Attorney at Law
27987 Richmond Hill Road
Conifer, Colorado 80433
616/901-6516

July 30, 2011
FEDEX OVERNIGHT

Office of the Chief Counsel

FAA Part 16 Alrport Proceedings Dacket
AGC-610

Federal Aviation Administration

800 Independence Avenue, SW
Washington, D.C. 20591 ‘

Re:  Jeff Bodin and Garlle City Skydiving v. The Cozmry of Santa Clara, California
Docket No. FAA-2011-0699

Dear Sir or Madam:

Enclosed for filing please find an original and three copies of the Complafnam §
Consolidated Reply to respondent’s Answer (To Complaint) and Answer in Opposition fo
Respondent’s Motion to Dismiss in the’ captloncd matter. One copy is unbound, as requested by
the FAA, .

Very trply yours,

=

Ricljiitd J, Durden
ene,

ce:  Miguel Marquez

Blizabeth G, Pianca
Jeff Bodin
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For the sake of efficiency and brevity, Complainant herein combines his Reply to
Respondent’s Answer (for which Respondent is allowed a rebuttal per 14 CIR §16,23(¢)) and
his Answer in Opposition to Respondent’s Motion to Dismiss (for which no further pleading is
" permitted per 14 CER §16.19(c)).

Respondent’s Certificate of Service for its Answor and Motion is dated July 20, 2011.
Counsel for Complainant was served via personal delivery (overnight Federai- Express) on July
21,2011, Pursuant to 14 CFR §§16.23(e) and 16.19(c) (Reply to Answer to Complaint and
Answer to Motion), Complainant’s pleading is due to be filed on or before July 31, 2011.
Because July 31 is a Sunday, pursuant to 14 CFR §16.17(b), the pleadi}}g is due to.bé filed on
August i, 2011,

Introduction

Respondent’s pleadings aro inj,t__i%all_x p;je_:é!ig@ed on complefely ignoring that the FAA has
already found Respohdent to be in viola_:_ti(:)'n.__gf_it_‘s Grant Assurances (Complaint Exhibit 11), has
twice found that skydiving may be safely. conducted _bmo a drop zone/landing area/landing zone
(the terms are synonymous — County’s w;*i't_i:t}g.s' Ia_n@ pleadings sometimes use the terms
synonymously and sometimes express surpri‘sg...ﬂ}qt‘. a landing area or zone on an airport is a drop
zone) on the Alrport, and that County’s ban is_.not tqasdnab!e (Complaint Exhibits 6 and 14); not
recognizing that the TAA has told Respondent on five separate occasions that {t must provide
access for a drop zone/landing area/drop zone on the Airport (Complaint Exhibits 4, 6, 8, 11 and

[

14).

Respondent then bases Its arguments on its own rewrite of the terms of Grant Assurance
22 that would require the FPAA demonstrate fo Respondent/County that a potential acronautical
use is safe instead of the plain fanguage which places the burden of showing that banning an
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aeronautical netivity from an airport on the basis of safety is on the airport sponsor with the FAA

as the ultimate arbifer.

Despite already being found in violation of its Grant Assurances and having been twice
fold by the FAA that skydiving may be conducted safely onto the Airport and that Respondent
must grant acoess to Complainant, Respondent attempts to justify its defiance of the FAA’s
directives and findings through its own combination of a tortuous interpretation of a single,
grammatically incorreot, sentence plucked from the second FAA Safety Study {while completely
disregarding the full Stt_udy and the assooiated FAA directive to allow Airport access) with a

unilateral rewrite the language of the law on airport access,

The unilateral revision of the law and flagrant disregard of FAA safety findings and
directives throughout Respondent’s pleadings are consistent with the County’s practice of
continual delay as a tastio fo deny Airport access to Complainant; as pointed out by the FAA in

Complaint Exhibit 8.

Asan iaategal part of its positiondisdaining FAA findings of violation of Grant
Assurances, directives to allow Airport dccess and FAA Safety Studies through a pious, Mom-
and-apple-pie, concern for safety, Respondent claimed knowledge of skydiving and ability
(greater than that of the FAA) to ehgage “in & robust, thoughtful, and comprehensive analysis of
how skydiving with an LZ at B16 will impact safe operations of the airport” (Complaint Exhibit
13), yet in other documents and pleadings, County makes it clear that it has “no professional

expertise to review training and safety practices for skydiving” (County’s Answer, p. 26).

County’s “comprehensive analysis” of skydiving safety did not include input from those

most affected, tho airport users, The users later told County they supported skydiving at the




Airport and it could be conducted safely (Complaint Exhibit 9). Counly has yet to incorporate

the user’s opinions in its approach to this matter.

While the FAA was given County’s opinions regarding safety of a skydiving landing area
on the Airpost some fwo years ago, considered them at length, rejected thom and made its ruling,
County continues fo repeat them as if never reviewed or rejected. County does this even though

the FAA told County that

«... it appears the County used inappropriate evidence to make if appear that
skydiving should not take place at E16, Strangely, the same reasons the County used to
deny skydiving could be used purport that other acronautical activities are unsafe at B16”
(Complaint Exhibit 11),

Put more simply, the County’s stated opinions regarding safety are bogus and have been
recognized as such by the FAA, For it to repeat them here, especially aﬁer its own users, with
more knowledge than it has, have disagreed, is disingenubus at best. To believe Coumnty’s
opinions one must believe that skydivers are not only slecond-o!ass aeronautical citizens that have
aceess 1o airspace only after afl other acronautical users have lef! the area, which is not the law,
and that a skydiver under canopy (flying the parachute) is akin to some sort of aeradynamic
thistledown whose direotion cannot be controlied and travels at the caprice of the wind, Such is
sitply not the case, as the FAA well knows and has understood for decades in performing Safety
Studies. All users of the airspace above Airport must comply with the same Federal Aviation

"Regulations for operation in the air space, 14 CFR Part 91, To assert or even imply that
skydivers cannot while all others can is without veracity. As the FAA stated unequivocally in
Complaint Bxhibit 11 quoted above, “Steangely, the same reasons the County used to deny

skydiving could be used purport that other aeronautical activities are unsafe at E16” (empﬁasis




added). Using Respondent’s reasoning on safely, if skydiving cannot be conducted safely at the

Airport, other aeronautical activities cannot.

The County assorts that because Airport is so ¢lose to a major highway, landing skydivers
would not be safe. The landing area is farther from the highway than the runway. There is a
greater risk that users of the runway could face a control issue and land on the highway or hit

power lines than would skydivers.

County implies that somehow the airspace above Airport is unique in the country in its
congestion and thus skydivers should not land at Airport. .County did not provide any
comparisons with other drop zones in the cqg‘nt,i‘,'_pecause it}is.undoubtedly aware that there are
airpprt drop zones under even busier airspace than gblp%.fé E,lé. The FAA is fully aware of this

gituation.

@ A, In keeping with its hubristic apprba_cﬁ to the FAA and Complalnant, Respondent
is critical even of the format of the Complaint, It apparlently did not meet some unpublished
standard of Respondent, Complainant has been frying to find a way into the citadel County has
erected around its Airport, County has imperfously raised the drawbridge and is now chastising
a supplicant for ringing the doorbell in the wrong manner.

i

i
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B. Summﬁry of the Issues

@ Respondent’s sumnmary is generally acourate as far as it goes. However, it stops short of
identifying the specific issue: that under the Grant Assurances, notably 5, 22 and 23, banning an
aeronautical user from using an airport may only be justified is the action is necessary for the
safe operation of the airport. The burden for showing the ban is reasonable lies with the airport
sponsor and the PAA makes the ultimate decision.

@ Despite Respondetit’s assertions, at no place in the Grant Assurances, Statutes, Federal
Aviation Regulations or FAA Orders applicable to airport grants, is it written that an acronautical

user may only be allowed on an airport if the acronautical activity can be performed in the

“safest” manner,
The ultimate arbiter as to whether a ban is necessary for the safe operation of an airport is

the FAA. [Florida Aerial Advortising v, 51, Pctiqgs"l)_uggqc'}garwat‘e;, interniational Alrport, FAA -

Docket no. 16-03-01, Director’s Detélmination (December 1_8_,,2_003)] Respondent has provided

110 citation to the contrary,
@ Because the FAA has twice ruled that n ban of skydiving on the Airport i$ not necessary

for the safe operation of the Airport, there is no issue outstanding and Complainant is entitled to

relief.

C. Respondent’s paragraph 4.
Respondent misstates facts. At no time did the FAA find that skydiving could not be

performed safely at Airport. Respondent provides no written report to that effect frora any office
of the FAA. It relies, conveniently, on a ¢laim by one of its employees that he spoke to someone

(name not supplicd) at a FSDO (which does not have authority over airspace) who told him




skydiving was unacceptable because of air traffic (Respondent’s Exhibit 15). BEven if the hearsay
is true, it is irrelevant given the subsequent two Safety Studies and five directives from the FAA
to Reapondent stating that skydiving could be. porformed safely at Ajrport, the Respondent’s ban
was nnreasonable and directing Respondent to give Complainant skydiving acoess..

@ In transmitting the results of the first Safety Study to Respondent (Complaint Exhibit 6)

the FAA stated,

“The delermination by Flight Standards concluded that skydiving can be safoly
accommodated by adhering to a setles of conditions contained in the Flight Standards

determination.

In view of the determination, a prohibition of skydiving would not be a reasonable
condition and would unjustly discriminate against an aeronautical activity,”

County goes on'to selectively pull and quote just one sentence from the results of the

sccond FAA Safety Study (Respondent’s ‘Exhj_bh 26) in which the FAA said that ... skydiving

}.vould be operated in the safest manner if relocated to an area several miles away.,.” 'The author
tnade & baslc grammatical error in comparing two lo_cations;‘ one can only be “safer” than a
second, It requires a comparison of thres or more to use the word “safest”.

No matter whether the grammatical error is basic or advanced, the sentence is in'elevanf
and Respondent’s reliance upon it is misplaced. Respondent, in a failure of its sthical obligation
to report all facts, including those contrary to its desired position, neglected to quote the relevant
sections of that dooument in which the FAA stated:

“FAA has determined that Garlic City Skydiving can operate safely within Class
E Airspace provided the conditions stated in this letter are mot. Furthermoro, the FAA
does not agree with the County’s decision to deny Garlic City from operating at E16 on

the basis that a skydiver could miss the proposed landing zone (LZ).”

Not only did the FAA make it clear that it was safe for skydiving to operate in the

airspace above Alrport, it was safe to land on the Airport. While the language was polite, the




FAA’s disagresment with the County’s position wasﬁnai. [See Florida Aerial Advertising
previously cited.]

@ Respondent’s assertion that the FAA never speoifically opined on the safety of a landing
zone at the Airport olose to a highway and the local community is nothing short of incredible
given the language of the two Safety Studies, the five FAA airport access directives and the fact,
admifted by County, that the FAA inspectors came to the Airport and saw the landing area.
There ié no evidence rirat during the visit the County stopped the traffic on the highway and
somehow covered up the houses and buildings ofﬂre commupity. Respondent’s assertion is also
irrelevant because it was not up to the FAA to pmve the opemtion could be conducted safely, if
was up to the County to prove skydrvmg couid not be performed safely

@ In this paragraph County seeims to assert there is some drffercnce between drop zone and
landing zone or area and that somehow 1t drdn t understand that Complamant wanted to actually
land on the Airport, While this “sudden surpnse" argument was made by Respondent In its Ieiter
to the FAA after the second Safety Study and ﬁﬂh,_l" AA dl,{cctrve to sllow Bodin Airport access,
Respondent’s own lettets show that it used the terms interchangeably, see Cornpiaint Exhibits 9
and 10 and paragraph 41 of Respondent’s Answer to the Complaing.

@ Respondent implies that the conditions for operation of the landing area on the Airport
were in some way out of the ordinary and so difficult that compliance would be r'mpossible. For
reference, they are nearly identical to those under which another drop zone under busy airspace,
near Sacramento, California, operates. (Exhibit 34, attached)

i
I/
i




D, Respondent’s Paragraph 26
Complainant acknowledges and appreciates Respondent’s correction regarding the
number of airporls owned and operated by Respondent. Complainant is therefore amending his

Relief Desired to apply to the two airports owned and operated by Respondent,

B.  Respondent’s Paragraph 47

@ In a footnote to Respondent’s paragraph 47 Answer to the Complaint, Respondent states
that it did not approve the sublease of offfce space from a third party undertaken by Complainant
after Complainant had been denied the lease of aty space owned by Respondent on the Airport,
Given Respondent’s behavior to date, and that Complainant had no idea his sublease had to be
approved by Respondent, this is a not so vei]e_;_d threat thgt:Rgspondent will refuse to allow Bodin
to obtain office space on the A'i‘rport f‘r&om'_wi:;iqh. :tg -r,t_gp_ l_)is bqsi_nass.. Complainant is hereby
amending his Relief Desired td inclxiéé an Order ;equiring Respondent to provide or otherwise
approve the renial of space on the Airport to'Bodin, from which to run his busine'ss, at the going

rental raie for office and/or hangar space.

T, Respondent’s Statement of Facts
Bodin notes that Respondent’s Statement of Facts is consistent with Respondent’s
disregatd of documents showing that the FAA has ruled on the issue of safety for skydiving at
the Airport and finds it interesting lthat in paragraph 2 Respondent considers Bodin’s attempts to
have the County comply with the law and its agreements to accept inoney for the Airport,
supported by the FAA directives and Safety studies, as “relentless demands”, One wonders what

should be used to describe the County’s continuous refusal to comply with the FAA directives?




. Complainant’s Answer in Opposition 1o Respondent’s Motion to Dismiss

A, Introduction

County’s Motion reiterates its previously-examined-and-rejected-by-the-FAA safety
opinions and again references a grammatically incorrect and irrelevant sentence in the FAA’s
second Safety Study. The dotails of the errors in County’s statements regarding its opinfon on
safety, the FAA’s rulings on them and the standard for banning an aeronautical operation on aft
airport were set out above in Complainaat’s brief and are hereby incorporated in this paragraph,

without repetition, fo save space.

B.  Burden of Proo

In its Memorandum in Support of Respondent’s Motion to Dismiss, Respondent spends
‘some time reiterating the faw on burden of proof in a Part 16 action. Neithor party disagreos that
the Complainant hflls the initial burden of proof in this matter, with one notable exception,
omitted by Respondent, The cases point out that once Complainant has met its initial burden of
proof, the burden shifts to Respondent.

However, Respondent again conveniently did not mention something significant that was
contrary to ifs case: under Grant Assurance 22, the burden of proof for denying access to an
acronautical activity is on the airport sponsor. Therefore, Respondent has the burden of proof.

As referenced in the cases cited, the standard for meeting the burden of proof is
preponderance of the evidence. There is no “beyond a reasonable doubt” standard as in a

criminal action; there is no super or elevated burden of proof.
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Por the reasons set out itt the Complaint, five FAA directives to County to allow
Complainant Airport access, the finding by the FAA that Respondent is in violation of its Grant
Assurances (which Respondent has still not addressed and hever did contest) and Respondent’s
failure to meet its butden of proof In banning an acronautical activity as will be seen below,

Complainant has met its burden of proof on its claims,

C. Uniust Disgrimination

Respondent’s section on uttjust discrimination misstates the relevant law and asserts that
Bodin cannot be a victim of unjust diserimination unless the County has.given more favorable
treatment 1o other similarly situated airport users and there ﬁre,@ gthe_r_gjmjlarl_y sifuated users
on the airport. While Couhty’s argumen.t:.t_l_x_at‘_:"‘ygﬁ os_tri_’t got on o the airport until there is
another similar nser ont the airport” is qmusmgiy clfcuiar,lt’s completely ferelevant to question of
unjust disorimination when an aaronaut_s‘éa{i;ﬁpg seekmg acccss to.an afrport Is denied on the
basis of a safety claim, . .. B |

The Penobscott case on which Régpoﬁdqnt County relies has nothing to do with denial of
airport access; it involves a disagreemeﬁt over the reﬁtal rate charged one Fixed Base Operator
ot an airport versus another, |

Respondent lakes some time, although with interesting exrors, to describe the differences
between hot air balloons and skydiving to justify treating skydiviiig and ba]looni'ng differently.
The only point regarding batlooning Bodin raised in his Complaint was that the County has the
saine rules for approval of batlooning and skydiving operatlons on the Airport, yet did not apply

them in the same fashion.! This refusal by the Respondent to follow its own rules and erection

| Rospondent is in ercor when it asserts balloonists and skydivers oporate under different Federal Aviation
Regulations. Both skydivers and balloonists, as wolt as all aireraft, operate under and must comply with 14 CPR
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of & bureaucratio maze for approval of a particular type of seronautical use, skydiving, is further
gvidence it simply does not want skydiving on the Airport and tlllerefore Respondent’s safety
arguments are without merit.

Respondent is in violation of Grant Assurance 22 for unjust discrimination because it has
banned a particular asronautical activity from the Airport when, as the FAA haé repeatedly
found, it is not necessaty for the safe operation of the airport (paragraphs a. and i. of Grau_t
Assurance 22), not because Complainant has been charged a lease rate that is different from
other commercial users of the Airport,

Given County's threat regarding not approving office space on the Airport (Respondent’s
Paragraph 47) and that County devoted an entire sect_io}_) of its brief to lease prices Complainant
is concerned that County will attempt to deny it _qﬁflge_ _n_n;i.hangar space on the Airport or will
refuse to provide it at the going rate or refuse to'ép;p_;r'_pige any s.ybi__ease Conplainant enters into
with a third party, ; JCR

On page 6 of its Motion, Respondent dﬁp‘s'.'g_uét_;_ ﬁa_ravgg‘aph_‘ i. of Grant Assurance 22. It
acourately refleots that the standard for denial of a'cqgs‘;s; of: :a.,n ‘aerqnautic;al user is that the deiial
is necessary for the safe operation of the airpor, na.t_ ‘s{éfg,s:( (gqﬁpl.lgis,l’s added).

Respondent, in addition fo attempting to leverége a dgr};al u_si;fng “safest” (or more
acourately “safer™), tries to make another unltateral change fo thq law. County would have one
believe that a potential acronautical user camiot be allowcd'ont(-) the Alirport unless the FAA
specifically says that the use will be safe. 1t’s a creative attempt to change the burden of proof

under Grant Assurance 22,

Part 91 when in the airspace above and around the Alrport, Respondent atso clalms, without support, that batloons
only take off from airports, not tand on them, That is incorrect. n fact, Complainant's counsel has personalty
landed a ot alr balioon he previously owned on airports on three separate ocehsions. There Is no proliibition in the
CFRs or the County Alrport Rules against landing a balfoon on an airport,
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Respondent references the traffic on a nearby highway and the community population
density, Tt asserts that a miscalculation (Motion page 6) by a skydiver could caﬁse him or her fo
land on the highway or power lines or in a residentinl area. That is true of any acronautical
aotivily. That is why there is training and FAA regulation of such activity. It’s why it is
acceptable for acronautical users of the Airport to safely land on the runway which [s three fimes
oloser to the highway than the parachute landing area.

| Respondent notes that batlaons routingly fly at about 200 feet in the area (Motion page
5).2 Respondent has noted no disapproval of ﬂi‘;;r,ﬁt.at,‘s'u_(?h ._glgitud_e. It is a safe altitude. Ifthe
area were an area of high population density, kuow'n by_the FAA phraée “congcgted area”, the
baltoonists would be required to fly at least 1000 feet, above the highest obstruction (14 CFR
§91.119(b)). By County’s own admission, the aren around the Au‘porr is nof of such a high
population density as to support its safoly. argument Thls is consisient \wth the results of the two
FAA Safety Studies and the examlmﬂon of the area by the FAA personnel.

Exhibit 35 (attached), a photo takcn by Mr Bodm from the US 101/Church Street
overpass, south of the Airport, looking north shows a balloon directly over the highway
referenced as a concern by the County. Itis a safe opargttpxa, although the bal]oon has less
directional control than a skydiver under canopy. To assert that this highway is somehow a
speqial hazard to only skydiving as an aeronautical activity is without foundation.

County's opinions concerning safety for landing on the Airport and operating in the
nirspace above it were considored twice by the FAA and rejected as sufficient to ban skydiving
frotn the Afrport as necessary for its safe operation, The County failed to meet its burden of

prove for establishing a ban as shown by five directives from the FAA 1o cease denying access to

* Respondent says balloons fly at about 200 feet MSL. It Is assumed that is a typo and should read “AGL", Above
Ground Level, ratier than above Mean Sea Lovel,

14




Complainant, County’s safety opinions here are nothing new, and, as the FAA pointed out in
Complaint Bxhibit 11, are inappropriate, If they were actually acourate and supported, would be

renson to also ban other acronautical activities from the Airport,

D. Liability Exposure

As an airport operator, County faces potential liability if there is an aécident in
connection with its operation of the Alrport, While the risk is minimal (County did not cite cases
in which an alrport sponsor has been held liable for an accident involving an acronautical activity
in cotinection with the afrport), Respondent is the first to agree the risk exists. The risk exists
whether the injured person was in the aircraft involved or was a third-party injured on the
grounid, That is true no matter what sort of aeronautical éctivity was involved,

As seronautical activity on an airport increases, the level of risk faced by the alrport
sponsor increases. Afrport sponsors have dealt with this, and their obligations to monitor activity
on their ainzports to assure it was in conformance witls rules and conditions, for years as adtivity
levels have fluctuated and types of users changed. There are no cases that conld be lolcated by
this patty that indicated this someﬁow imposed on the “minimal burden” demand on the general
revenues of the sponsor under the national airport systém. Indeed, sponsors, such as Respondent,
have been happy to accept federal money for their airports, with the risks, for years. However, in
doing so, they have obligations that come with that money. County cannot be heard to complain
that the risk of liability it faccs-in complying with allowing all asronautical users puts some sort

of excessive burden on it,
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And, Respondent, because it is in California, gets a liability exposure break that appears
to be unique to that State, Unlike any other State Complainant has found, California has a statute
that specifically exempis airport sponsors for linbility for a skydiving acoident.

Instead of being grateful, Respondent goes into a tortuous, critique of what the law sy
do and concludes, ironically, that it {s only protected from liability from an accident involving a
skydiver is if the skydiver was using the Airport without permission.

Even assuming that the California statute does not mean what it says on its face and
Respondent is still at risk, it is now facing the same risk as all of the other sponsors of atrports on
which skydivers land in this country. o

Respondent did not cite any language of any Grant ass"sj:u'ranqp_that gives it the right to ban
an aeronautical acfivity from an airport because of a fear of liability,

It should not be heard to complain that it shouldhe a:l;)ip_fo take money for an airport and
then deny access to that airport because there might ba. m@c?ident ifitis used for aeronautical

activity,

E. Exclusive Rights Claim

The FAA has already found Respondent in violation of granting unlawful exclusive rights
in {is failure to comply with its Grant Assurances. For that to be changed would require that the

Adininistrator find that Respondent’s ban of skydiving at tho Alrport was reasonable.

I, Congclusion

For the reasons stated above, Complainant respectfully requests that Respondent’s

Motion to Dismiss be denied and an Order entered requiring:
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That Santa Clara County, California, issus ali necessary permits under reasonable terms
to allow Complainant to begin operation of his commercial skydiving business, identifying and
allowing use of a landing area on South County Airport within thirty days, including requiring
Satita Clara County, California to provide or otherwise approve the rental of space on the Airport
to Bodin, from which to run his business, at the going rental rate for office and/or hangar space;

That S;znta Clara County, California take no action fo prevent Complaint from beginning
operation of his commercial skydiving business onto a landing area on South County Airport
within thirty days; and

That Santa Clara County, Califoruia take no r_eta!ic_tt‘oxy action against Cotmplainant for
filing this Complaint; i ‘ L |

That Santa Clara County be nnmedmtely deemed mehglble to recelve any federal Grants
for any of its two airports because, at the ﬂme lhts Complamt was madc 11 had been found to be
in violation of its Grant Assurances, the vtolahon JS contmulng and has ;wt been cotrected by the
County (the request for Relief Desired mcludes denymg tho request for $400 000 for the Airport .
the County is about to subniit to the FAA (Compiamt Exhlblt 33))

And, if Santa Clara County, California has not comphed fu]Iy wnth the above within thirty days
that, Santa Clara County, California repay all Federal granf money it has received for all of its
County airporls,

Dated: July 30,2011

Richatd J, Durden, Aftorney at Law
27987 Richmond Hill Road
Conifer, Colorado 80433

(616) 901-65156
aviawyer@yahoo.com

Attorney for Complainant
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adeal Wood Lang

U.8. Daporiment . Saciamento, Celifornla 95622

of Trarsportolion Phone (916) 422-0272

Faderdl Aviotion
Administrotion

1172122008

Dave Daly

Lingoln Regional Airport
1480 Vlightline Drive
Lincoln, CA 96748

Dear Mr, Daly:
This letter is in rosponse (o your letter dmd November ?O 2008

A safety review of the proposed pamclmte drop mne at meoln Regiona! Airport hins been in
the process for a number of months based upon previeys corxcspongcnce and telecoms
between your office and Mr, Pat Garola. Durlng 1his safely feview numerous jndividuals have
been involved to include Inspector Jim Hmson and Rick Stockton from the Sactamento FSDO,
Ragior Cavole from the FAA Aitports Di sion dvarious personncl from Northern
California TRACON, ' _ L

Based upon thé results of the safoty revlew it has been determmed thnt the proposed drop zone
on the Lincoln Reglonal Alrport could be supporfed from & safety standpoint if the following
conditions wére agreed to by Mr. Garcla and airpo nanagumcnt The.specified conditions do
not limit the use of the drop zone. based upon the runway jn use at the tlme ofthe patachute
operalions, e - .o

The required conditions are: ’ e

a.  Weather conditions must be VFR aud present 1o hazard for the jumpers or present
wsxbilﬂy conditions which wou!d preclude pilots from maintaining visual contact
with jamp par!icapants, o

b. ANOTAM must be established fo advise all users of the Lincoln Regional Airport
of the parachute jump activitics,

¢, Radio contact between thejump alreraft and NORCAL must be gstablished and
maintained throughout the jup aclw[ly.

d. ‘The jump dircraft pilol wiil connnumca(e with NORCAL and visually scan the area
to ensure airerall are not entering or maneuvering within the traffic pattern prior to
authorizing jumpers to depart the aircraft,

o, Radlo transmissions will be condusted by the jump alroraft on the Lincoln advisory
frequency to alert anyone in flie area thot jump activities are in progress,

£, Jumpers will be briefed to maintain directional contro! at alf times and remain clear
of the runway and stay Within the designated drop zone aren,

g. Alrport anagement will ensiite the Alrport Faeility Directory and San Franoisco
Sectional are updated fo reflect a designated Parachute Drop Zone has been
established at the Lincoln Reglonal Alrport,
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h, Alrport management will ensure the advisery information Is upduted to advise alt
who utilize Lincoln Regional Afrport that a Parachute Drop Zone has been

established and Its lacation on the airpon,
i, Alrport management will advise all aireralt operators based at Lincoin Regional
Airport of the establishment aud location of a Parachute Drop Zone at the airport,

If you have any questions or would like to discuss this issue at frthor fength please contact
My, Jim Hinson, Frontline Manager,

Sincerely, - )
._'." ; _5.

Giregory L., Michael

Manager, Sacramento FSDO
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CERTIFICATE OF SERVICE-

I hereby certify in accordance with 14 CER Part 16,15(a) that today I served the
foregoing Complainant’s Consolidated Reply to Respondent’s Answer (To Complaint) and
Answer in Opposition to Respondent’s Motion to Dismiss on the following persons af the
following addresses by Federal Express Service:

Miguel Marquez

Elizabeth G, Pianca

OPFICE OF THE COUNTY COUNSEL
70 West Hedding Street

East Wing, 9" Floor

San Jose, CA 95110

Offige of the Chief Counsel
FAA Part 16 Airport Proceedings Docket
AGG-610.
Federal Aviation Administration

" 800 Independence Avenue, SW
Washington, D.C, 20591

Dated this 30 day of July, 2011

f%ﬂ‘/)‘”w
it hagi)‘)ﬁurdeu

For Cofnplainant




